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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51, 52  and  59 
[FRL  1406-4] 

Conformity  of  Federal  Actions  to  State 
Implementation  Plans 

agency:  Environmental  Protection 
Agency. 

action:  Advance  notice  of  proposed 
rulemaking. 


summary:  This  advance  notice  of 
proposed  rulemaking  invites  public 
participation  in  the  Environmental 
Protection  Agency’s  (EPA)  selection  of  a 
course  of  action  to  ensure  the 
conformity  of  all  relevant  federal 
actions  in  areas  subject  to  the 
provisions  of  a  state  implementation 
plan  (SIP)  approved,  conditionally 
approved  or  promulgated  by  EPA.  A  SIP 
contains  measures  to  achieve  the 
national  ambient  air  quality  standards 
(NAAQS)  in  areas  which  have  not  yet 
attained  these  standards.  A  SIP  also 
■includes  measures  for  the  prevention  of 
significant  deterioration  (I%D)  of  air 
quality  in  clean  air  areas.  Section  176(c) 
of  the  1977  amendments  to  the  Clean  Air 
Act  (Pub.  L  No.  95-95)  requires  all 
federal  projects,  licenses,  permits, 
financial  assistance  and  other  activites 
to  conform  to  EPA  approved  or 
promulgated  SIPs.  EPA  is  considering 
two  types  of  regulations  to  carry  out  the 
intent  of  the  1977  amendments: 

•  Regulations  requiring  state  and 
local  review  of  the  conformity  findings 
of  federal  departments. 

•  Regulations  requiring  other  federal 
departments  to  establish  a  process  for 
determining  the  conformity  of  their 
actions  with  SIPs. 

Recommendations  of  alternatives  to 
these  types  of  regulations  are  also 
requested.  Upon  consideration  of 
available  data,  comments,  and 
recommended  courses  of  action  received 
in  response  to  this  notice,  EPA  will  issue 
a  notice  of  proposed  rulemaking  or  other 
alternative  action. 

Prior  to  the  completion  of  the 
rulemaking  discussed  in  this  notice  or 
an  alternative  course  of  action,  EPA 
intends  to  use  the  existing  National  . 
Environmental  Policy  Act  procedures 
and  its  authority  pursuant  to  section  309 
of  the  Clean  Air  Act  to  monitor  the 
compliance  of  other  federal  departments 
with  the  section  176(c)  requirements. 

EPA  encourages  each  federal 
department  to  make  a  conformity 
determination  consistent  with  the 
criteria  described  in  this  notice  in  each 
environmental  assessment. 


environmental  impact  statement  (EIS) 
and  finding  of  no  significant  impact 
(PONSI)  that  it  prepares. 

DATE:  Comments  must  be  received  on  or 
before  June  2. 1980. 

ADDRESS:  Comments  should  be 
addressed  to  Cary  B.  Hinton,  Office  of 
Transportation  and  Land  Use  Policy 
(ANR-445),  Environmental  Protection 
Agency,  401 M  Street,  SW.,  Washington, 
D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cary  B.  Hinton.  Office  of  Transportation 
and  Land  Use  Policy,  Environmental 
Protection  Agency;  telephone  (202)  755- 
0570. 

SUPPLEMENTARY  INFORMATION:  Section 
176(c)  of  the  Clean  Air  Act,  as  amended, 
(Pub.  L  No.  95-95),  provides  that  no 
federal  department  “shall  (1)  engage  in, 
(2)  support  in  any  way  or  provide 
financial  assistance  for.  (3)  license  or 
permit,  or  (4)  approve,  any  activity 
which  does  not  conform  to  a  plan  (SIP) 
after  it  has  been  approved  or 
promulgated.”  Section  176(c)  further 
requires  that  “no  metropolitan  planning 
organization  (MPO)  designated  under  23 
U.S.C.  134  shall  give  its  approval  to  any 
project,  program,  or  plan  which  does  not 
conform"  to  an  approved  or 
promulgated  SIP.  MPOs  are  responsible 
for  carrying  out  the  transportation 
planning  process  for  urban  areas,  tmder 
programs  administered  by  the  U.S. 
Department  of  Transportation. 

*1110  Part  D  provisions  of  the  Clean  Air 
Act  require  each  state  to  submit  SIP 
revisions  by  January  1, 1979  for  those 
areas  wdiera  any  of  the  applicable 
NAAQS  have  not  been  attained.  *1110  SIP 
revisions  are  to  provide  for  attainment 
of  the  NAAQS  as  expeditiously  as 
practicable.  Primary  standards  to 
protect  public  health  must  be  attained 
no  later  than  December  1982  or  no  later 
than  December  1987  for  areas  with 
particularly  difficult  ozone  or  carbon 
monoxide  problems.  States  have 
submitted  or  are  now  submitting 
adopted  SIP  revisions  for  nonattainment 
areas  to  EPA  for  approval. 

*1110  fundamental  requirements  for 
approval  of  Part  D  SIP  revisions  are  set 
out  in  Title  I  of  the  Clean  Air  Act  and  in 
EPA’s  40  CFR  Part  51  regulations.  On 
February  24, 1978  the  Administrator  for 
EPA  issued  a  memorandum 
summarizing  the  elements  that  an 
approved  SIP  must  contain  to  satisfy  the 
Act’s  requirements  for  nonattainment 
areas  (43  FR  21673,  May  18, 1978;  see 
also  General  Preamble  for  Proposed 
Rulemaking,  44  FR  20371,  April  4. 1979 
and  Supplements,  44  FR  38583,  July  2. 
1979;  44  FR  50371,  August  28. 1979;  44  FR 
53761,  September  17, 1979;  and  44  FR 
67182,  November  23. 1979). 


’The  Clean  Air  Act  amendments  also 
included  new  SIP  requirements  for  PSD 
areas.  In  1978  EPA  promulgated  final 
regulations  (40  CFR  51.24)  to  assist 
states  in  preparing  SIP  revisions  meeting 
the  new  ^D  requirements.  Each  state 
was  to  have  submitted  a  SIP  revision  to 
EPA  by  March  19, 1979.  Two  states  have 
had  their  SIP  revisions  for  PSD  areas 
approved  by  EPA.  Several  other  states 
are  now  submitting  SIP  revisions  for 
PSD  areas  to  EPA  for  approval. 

On  September  5, 1979,  EPA  proposed 
(44  FR  51924)  to  amend  its  PSD 
regulations  in  response  to  the  decision 
of  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  in  Alabama 
Power  Company  v.  Castle  which 
overturned  major  portions  of  those 
regulations.  In  that  notice,  EPA 
proposed  to  find  SIP  revisions  for  PSD 
areas  to  be  approvable  if  they  meet  the 
minimiun  requirements  of  either  the 
existing  PSD  regulations  or  the  newly 
proposed  PSD  regulations.  EPA  will 
provide  a  later  opportunity  to  revise 
SIPs  for  PSD  areas  to  come  into 
compliance  with  EPA’s  revised  PSD 
regulations. 

EPA  believes  that  the  Congressional 
intent  of  section  176(c)  was  Aat  federal 
actions  should  not  be  allowed  to  cause  a 
delay  in  the  attainment  or  maintenance 
of  the  NAAQS  in  any  state  or  violate  the 
PSD  requirements  in  areas  with  air 
cleaner  than  the  NAAQS.  In  accordance 
with  Clean  Air  Act  requirements  for 
SIPs  in  nonattainment  and  PSD  areas, 
EPA  intends  to  establish  criteria  and 
procedures  to  help  ensure  that  federal 
actions  will  conform  to  each  SIP.  The 
conformity  of  a  federal  action  to  the  SOP 
includes  a  requirement  that  it  will  be 
consistent  with  the  state’s  approach  for 
demonstrating  reasonable  fuiiher 
progress  during  the  period  prior  to  the 
attainment  of  die  NAAQS.  EPA  believes 
that  the  increased  emissions  from  all 
federal  actions  must  be  accommodated 
in  the  SIP  emissions  growth  increment 
for  a  nonattainment  or  PSD  area. 

EPA  finds  that  the  requirements  of 
section  176(c)  augment  the  restrictions 
imposed  by  ^ecutive  Order  12088 
(October  13, 1978)  which  had  the 
primary  objective  of  ensuring 
compliance  with  section  118  of  the 
Clean  Air  Act.  Executive  Order  12088 
provides  that  the  head  of  each  federal 
department  is  responsible  for  the 
compliance  of  its  facilities  with  all 
federal,  state,  interstate  and  local  air 
pollution  control  standards  and 
procedures.  Each  federal  department  is 
also  required  by  Executive  Order  12088 
to  cooperative  and  consult  with  the 
Administrator  of  the  EPA  and  with  the 
appropriate  estate,  interstate  and  local 
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agencies  concerning  the  prevention, 
control  and  abatement  of  air  pollution. 
Section  176(c]  requires  that  any  increase 
in  the  emission  of  air  pollutants  from 
mobile  or  stationary  sources  that  result 
directly  or  indirectly  from  the 
construction  and  operation  of  a  federal 
facility  must  conform  to  the  SIP. 

Section  176(c)  of  the  Clean  Air  Act 
provides  that  “the  assurance  of 
conformity”  of  a  federal  action  to  a  SIP 
is  the  “affirmative  responsibility  of  the 
head  of  such  department."  EPA  intends 
to  provide  opportunities  for  consultation 
between  the  federal  department  and  the 
state  and  local  agencies  with  signifrcant 
SIP  responsibilities  in  the  determination 
of  an  action’s  conformity  to  the  SIP. 

Such  agencies  include  those  certiHed  by 
governors  pursuant  to  section  174  of  the 
Clean  Air  Act,  and  where  appropriate, 
the  MPO.  Si^flcant  SIP. 
responsibilities  include  SIP 
development,  implementation,  and 
enforcement. 

EPA  proposes  to  revise  the  40  CFR 
Part  51  regulations  to  require  each  state 
to  revise  its  SIP  to  establish  criteria  and 
procedures  that  will  help  assure  that 
federal  actions  are  in  conformity  with 
the  SIP.  In  addition,  EPA  proposes  to 
publish,  concurrent  with  the  proposal  to 
amend  the  Part  51  regulations,  model 
criteria  and  procedures  for  use  by  the 
States.  This  model  will  also  serve  as  the 
basis  for  amending  40  CFR  Part  52 
regulations  where  states  fail  to  adopt 
acceptable  SIP  revisions  which  comply 
with  the  new  Part  51  regulations  and 
necessitate  EPA  promulgation. 

In  order  to  ensure  the  effectiveness  of 
the  SIPs,  EPA  intends  to  encourage  the 
establishment  of  consistent  national 
procedures  by  which  other  federal 
departments  will  make  a  conformity 
determination.  To  achieve  these  goals, 
EPA  proposes  to  promulgate  new  40 
CFR  Part  59  regulations  to  require  the 
establishment  and  publication  of  criteria 
and  procedures  by  which  other  federal 
departments  make  an  affirmative 
finding  of  the  conformity  of  their 
activities  to  approved  or  promulgated 
SIPs.  Following  the  competion  of  the 
Part  59  regulations,  EPA  intends  to 
monitor  the  compliance  of  other  federal 
departments  through  the  review  of 
published  conformity  determination 
criteria  and  procedures  and  through  the 
Agency's  existing  review  of  the  potential 
environmental  effects  of  federal  actions. 
The  promulgation  of  the  Part  59 
regulations  will  in  no  maimer  limit 
EPA’s  review  authority  pursuant  to 
section  309  of  the  Clean  Air  Act. 

EPA  intends  to  emphasize  and 
support  the  use  of  existing  notification 
and  review  procedures,  such  as  the 
review  of  environmental  assessments. 


EISs,  and  FONSIs  developed  to  meet  the 
NEPA  requirements.  Most  federal 
departments  should  be  able  to 
incorporate  the  conformity 
determination  process  into  their 
procedures  for  implementing  the  NEPA 
requirements.  In  most  cases, 
environmental  assessments,  EISs  and 
FONSIs  will  provide  an  appropriate 
opportunity  to  address  conformity 
issues,  as  well  as  to  disseminate 
conformity  determinations  for  inter¬ 
agency  and  public  information  purposes. 
Furthermore,  the  scoping  the  tiering 
procedures  in  the  Council  on 
Environmental  Quality’s  (CEQ)  revised 
NEPA  regulations  (43  FR  55978}  are 
specifially  designed  to  incorporate 
emerging  environmental  obligations. 

A  conformity  determination  process 
for  many  of  EPA’s  activities  has  been 
included  in  the  recently  promulgated 
regulations  for  implementing  the 
procedural  provisions  of  NEPA  (40  CFR 
Part  6, 44  FR  64174,  November  6, 1979). 
Those  EPA  actions  that  are  not  currently 
subject  to  the  revised  NEPA  regulations 
are  being  reviewed  to  determine  what 
additional  procedures  are  necessary  for 
EPA  to  meet  the  requirements  of  section 
176(c). 

REQUEST  FOR  COMMENT:  EPA  is  aware 
that  the  language  of  section  176(c)  does 
not  specify  the  nature  of  the  roles  to  be 
played  either  by  the  states  or  the 
Agency  itself  in  the  process  of 
determining  federal  conformity  to  SIPs. 
EPA  also  recognizes,  however,  the 
practical  need  both  for  coordination  by 
a  federal  agency  with  expertise  in  air 
quality  issues  and  for  consideration  of 
federal  actions  by  the  states  which  have 
developed  the  SIPs  and  are  responsible 
for  their  implementation.  Therefore,  at 
this  time  EPA  is  requesting  comment  on 
the  nature  of  the  role  of  states  and 
federal  departments  in  the  section  176(c) 
conformity  determination  process. 

Specifically,  EPA  requests  comment 
on  whether  or  not  the  Agency  should 
amend  40  CFR  Part  51  to  require  states 
to  adopt  specific  regulations  for 
participation  in  the  conformity 
determination  process.  EPA  also  request 
comment  on  whether  or  not  the  Agency 
should  promulgate  regulations  under  40 
CFR  Part  59  requiring  other  federal 
departments  to  adopt  conformity 
determination  procedures.  If  EPA  does 
promulgate  the  Part  59  regulations,  the 
Agency  requests  comment  on  whether 
they  should  include  procedures  which 
require  federal  departments  to  submit 
their  conformity  determinations  to  the 
states  for  review.  And,  if  EPA  does  not 
promulgate  the  Part  51,  52  and  59 
regulations,  the  Agency  requests 
comment  on  what  alternatives  should  be 


utilized  to  ensure  the  effective  and 
consistent  implementation  of  the  section 
176(c)  requirements. 

To  provide  a  basis  for  more  specific 
comments,  potential  elements  of  a 
conformity  determination  and  review 
process  are  described  below.  A  diagram 
is  included  to  show  the  timing  of  steps 
in  the  process.  The  timing  sequence  is 
designed  to  be  compatible  with  the  EIS 
review  process  established  by  CEQ’s 
revised  NEPA  regulations. 

Potential  Federal  Conformity 
Determination  and  Review  Procedures 

BILUNQ  CODE  656(M)1-M 
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Applicable  Actions.  All  activities  (1) 
engaged  in,  (2)  supported  or  financially 
assisted,  (3]  licensed  or  permitted  or  (4) 
approved  by,  any  department,  agency, 
or  instrumentality  of  the  federal 
government  which  have  potential  effects 
on  air  quality,  including  new  or  modified 
development  projects,  federally  licensed 
and  permitted  activities,  federally 
prepared  or  approved  plans,  leases  of 
federal  lands,  federal  grant  assistance 
for  state  or  local  activities  or  other 
federal  grants  and  contracts,  are  subject 
to  the  conformity  determination 
requirement. 

Exemptions.  In  some  instances  a 
federal  department  will  have  taken 
actions  that  should  be  exempt  from  the 
conformity  determination  requirement. 
An  automatic  exemption  would  apply 
when  the  federal  action  has  received 
final  approval  prior  to  the  date  that  EPA 
completed  rulemaking  to  approve  a  SIP 
revision,  pursuant  to  the  requirements  of 
section  110  of  the  Clean  Air  Act,  for  an 
area  in  which  the  project  would  be 
located.  This  exemption  would  apply  to 
(1)  any  federal  development  project  that 
has  commenced  constniction,  with  the 
exception  of  those  sequential 
components  of  a  project  that  require 
separate  federal  approval;  (2)  the 
original  authorization  period  of  any 
previously  approved  federal  license  or 
permit;  (3)  any  previously  approved 
federal  lease  for  surface  or  subsurface 
lands  or  rights;  (4)  any  plan  in  receipt  of 
federal  approval,  with  the  exception  of 
projects  in  the  plan  that  require 
individual  federal  approval;  or  (5)  any 
previously  authorized  federal  grant  or 
contract. 

Any  applicable  federal  action  which 
directly  results  in  increased  emissions 
or  indirectly  induces  increased 
emissions  in  a  nonattainment  or  PSD 
area  which  is  subject  to  the 
requirements  of  an  EPA  approved  or 
promulgated  SIP  will  require  a 
conformity  determination.  Each  federal 
department  will  be  required  to  publish 
in  the  Federal  Register  criteria  and 
procedures  for  determining  which 
actions  will  not  result  in  an  increase  of 
direct  or  indirect  emissions  and  are, 
therefore,  exempt  from  the  conformity 
determination  process.  The  Federal 
Register  publication  of  a  department’s 
conformity  determination  criteria  and 
procedures  should  be  accompanied  by  a 
listing  of  which  actions  have  been  found 
to  be  exempt  from  the  conformity 
determination  process  due  to  the 
absence  of  a  potential  to  increase 
emissions. 

Notification  Responsibility.  The 
federal  department  proposing  an  action 
or  receiving  a  license,  permit  or  funding 


application  will  be  responsible  for 
providing  notice  of  its  conformity 
determination  to  EPA  and  the 
appropriate  state  and  local  air  quality 
agencies.  Such  state  and  local  air 
quality  agencies  shall  include  those 
designated  by  the  governor  under 
section  174  of  the  Clean  Air  Act  and, 
where  appropriate,  the  MPOs. 

Notification  Procedure.  Federal 
departments  will  be  encouraged  to 
provide  an  informal  notibcation  of  a 
proposed  action  to  the  designated  state 
and  local  air  quality  agencies,  MPOs 
and  to  EPA.  The  informal  notiHcation 
may  request  a  recommendation  as  to  the 
conformity  of  the  proposed  action  with 
the  SIP.  A  copy  of  any  state,  local,  or 
MPO  conformity  recommendation 
should  be  provided  to  the  EPA  Regional 
Administrator. 

Federal  departments  also  should 
provide  formal  conformity 
determinations  by  using  existing 
notification  procedures  [e.g.  reviews  of 
environmental  assessments,  EISs  and 
FONSIsj.  In  those  cases  where  it  is 
found  that  the  existing  notification 
procedures  are  not  adequate  for  this 
purpose  or  not  applicable,  such  as  when 
a  federal  action  would  increase 
emissions  but  would  not  require  the 
preparation  of  an  environmental 
assessment,  EIS  or  FONSI,  the  federal 
department  should  submit  its  conformity 
determinations  to  the  designated  state 
air  quality  agency  at  a  minimum  of  90 
days  prior  to  the  approval  of  the  action. 
In  addition,  to  notifying  the  applicable 
state  and  local  agencies  and  MPOs,  the 
federal  department  should  also  submit  a 
copy  of  the  formal  conformity 
determination  document  or  certification 
to  the  EPA  Regional  Administrator. 

Determination  Requirements.  The 
responsible  federal  department’s  formal 
conformity  determination  should  verify 
that  (1)  all  necessary  state  and  federal 
air  quality  permits  have  been  obtained 
for  the  activity,  or  if  a  state  variance  has 
been  issued,  it  is  in  conformity  with  the 
requirements  of  the  Clean  Air  Act;  (2)  all 
population  projections  provided  in  the 
supporting  data  base  for  the  action  are 
consistent  with  the  population 
projections  used  in  the  SIP;  (3)  the 
stationary,  area  and  mobile  source 
emission  growth  rates  that  are  provided 
in  the  supporting  data  base  for  the 
action  are  consistent  with  the  emission 
growth  rates  used  in  the  SIP;  (4)  the 
increased  emissions  resulting  from  the 
action  do  not  conflict  with  the  emission 
reduction  requirements  of  the  SIP;  (5) 
the  increased  emissions  resulting  hrom 
the  action  do  not  exceed  the  PSD 
increment  for  the  area;  (6)  the  increased 
emissions  resulting  from  the  action  do 


not  contribute  to  the  violation  of  any 
NAAQS;  (7)  the  action  is  consistent  with 
the  transportation  control  measures  that 
are  provided  for  in  the  SIP;  and  (8)  the 
action  complies  with  all  other  special 
provisions  and  requirements  of  the  SEP. 

State  Concurrence.  The  federal 
department  should  provide  a  45  day 
period  for  the  designated  state  air 
quality  agency  to  concur  or  nonconcur 
with  the  formal  conformity 
determination.  There  should  be  a 
presumption  of  state  concurrence  if  a 
notification  of  nonconcurrence  is  not 
received  by  the  federal  department 
within  that  period.  All  state  notifications 
of  concurrence  with  the  federal 
conformity  determination  should  include 
a  record  of  consultation  with  the 
appropriate  local  air  quality  agency  and 
MPO.  A  copy  of  the  state  concurrence 
notification  should  be  submitted  to  the 
EPA  Regional  Administrator.  EPA 
retains  its  right  under  section  309  of  the 
Clean  Air  Act  to  review  the  impacts  of  a 
federal  action  and  disagree  with  a 
state’s  concurrence  of  conformity. 

State  Nonconcurrence.  The  federal 
department  should  not  approve  an 
action  following  a  notification  of 
nonconcurrence  by  the  state  agency 
with  primary  responsibility  for  the  SIP 
until  the  objections  have  been  resolved. 
A  copy  of  the  state  notification  of 
nonconcurrence  should  be  submitted  to 
the  EPA  Regional  Administrator. 

Administrative  Conflict  Resolution.  If 
the  state’s  objections  have  not  been 
resolved  within  45  days  of  the 
notification  of  nonconcurrence,  the 
federal  department  should  bring  any 
remaining  unresolved  issues  to  the 
attention  of  the  EPA  Regional 
Administrator.  'The  Regional 
Administrator  will  then  attempt  to 
resolve  the  issues  arising  from  the 
state’s  notification  of  nonconcurrence 
with  the  federal  department.  If  the 
state’s  nonconcmrence  cannot  be 
resolved  within  30  days  of  the  request 
for  administrative  conflict  resolution, 
then  EPA  will  publish  the  Regional 
Administrator’s  findings  in  the  Federal 
Register. 

A  finding  by  the  Regional 
Administrator  that  the  state’s 
nonconcurrence  is  unjustified  will  be 
accompanied  by  a  verification  that  the 
proposed  federal  action  is  in 
conformance  with  the  SIP.  If  the 
Regional  Administrator  finds  that  the 
proposed  federal  action  is  not  in 
conformance  with  the  SIP,  then  an  EPA 
verification  of  conformity  may  not  be 
concluded.  EPA  will  then  use  the 
procedures  developed  pursuant  to 
section  309  of  the  Clean  Air  Act  to  notify 
the  Council  on  Environmental  Quality 
for  the  purpose  of  resolving  the 
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remaining  issues  of  national  concern 
and  to  request  that  the  proposed  federal 
action  not  be  implemented  until  the 
issues  are  resolved. 

Authority.  This  advance  notice  of  proposed 
rulemaking  is  based  on  the  authority  of 
section  176(c),  section  301(a)(1)  and  section 
309  of  the  Clean  Air  Act  as  amended  (42 
U.S.C.  7476(c),  7601(a)(1),  and  7609). 

Dated:  March  21, 1980. 

Douglas  M.  Costle, 

Administrator,  Environmental  Protection 
Agency. 
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